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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, : 
Plaintiff/Appellee, : Case No. 930132-CA 
v. : 
DAVID PETERSON, : Priority No. 2 
Defendant/Appellant. : 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE OF PROCEEDINGS 
This is an appeal from an order revoking probation for 
a conviction for theft, a second degree felony, in violation of 
Utah Code Ann. § 76-6-404 (1978). 
This Court has jurisdiction to hear the appeal under 
Utah Code Ann. § 78-2a-3(2)(f) (Supp. 1993). 
STATEMENT OF ISSUES PRESENTED AND STANDARDS OF REVIEW 
1. Was the trial court's revocation of probation 
proper? 
The decision to revoke probation is in the discretion 
of the trial court. State v. Jameson. 800 P.2d 798, 804 (Utah 
1990). An appellate court views the evidence of a probation 
violation in the light most favorable to the trial court's 
findings and will uphold the revocation, absent an abuse of 
discretion. Id. The trial court's "determination that a 
defendant violated his probation is a finding of fact which must 
be upheld unless such determination is clearly erroneous." State 
v. Martinez. 811 P.2d 205# 209 (Utah App. 1991). A finding of 
fact is clearly erroneous only if it is against the clear weight 
of the evidence. Id. 
2. Was the trial court's imposition of a one year term 
for a second degree felony conviction illegal? 
Although this issue was not raised below, the trial 
court has "continuing jurisdiction" to correct an illegal 
sentence. State v. Babbel. 813 P.2d 86, 88 (Utah 1991), cert, 
denied. 112 S.Ct. 883 (1992). A jurisdictional question may be 
entertained at any time during trial or on appeal. State v. 
Davenport, 30 Utah 2d 298, 517 P.2d 544, 545 n.2 (1973). 
CONSTITUTIONAL PROVISIONS. STATUTES AND RULES 
Any relevant text of constitutional provisions, 
statutes and rules pertinent to the resolution of the issues 
presented on appeal is contained in the body of this brief. 
STATEMENT OF THE CASE 
The State charged defendant with theft, a second degree 
felony, in violation of Utah Code Ann. § 76-6-404 (1978)-1 
Following a jury trial held August 2-3, 1988, defendant 
was convicted as charged (R. 85). 
The trial court sentenced defendant on November 15, 
1988, to one to fifteen years in the Utah State Prison (R. 106, 
the trial court's Judgment and Sentence is reproduced at Addendum 
A). The court then stayed execution of the sentence and placed 
1
 The State also charged defendant with failure to 
respond to an officer's signal to stop, a third degree felony, in 
violation of Utah Code Ann. § 41-6-13.5 (1988) (R. 13); however, 
that charge was dismissed at the time of sentencing (R. 105). 
2 
defendant on an 18 month probationary term on the conditions that 
defendant serve a one year jail term, pay a fine and restitution, 
and complete a mental health evaluation (R. 106-07), see Addendum 
A. 
On November 7# 1989, Adult Probation and Parole (AP&P) 
filed a progress/violation report and an affidavit in support of 
an order to show cause alleging that defendant had violated the 
terms and conditions of his probation (R. 116, 118-19). The 
trial court issued a bench warrant (R. 115), and an order to show 
cause (R. 124). Following a hearing on the matter, the trial 
court revoked defendant's probation. The court then reinstated 
probation for 18 months under the original conditions, to 
commence upon the completion of an additional 30 day jail term 
(R. 123). Defendant did not appeal. 
AP&P filed a second progress/violation report and 
affidavit in support of order to show cause on July 8, 1991 (R. 
127-29). The trial court issued a bench warrant (R. 130). 
Following a probation revocation hearing held on August 23, 1991 
(R. 133), the trial court revoked probation and ordered defendant 
to undergo a 60-day house arrest. Id. The court then reinstated 
probation for 18 months under the original conditions. Id. 
Finally, the court ruled that defendant's "probation can 
terminate when the restitution is paid in full." Id. Defendant 
did not appeal. 
Defendant signed his third probation agreement on 
August 26, 1991 (Exh. 1, attached as Addendum B). The agreement 
3 
required defendant to "maintain verifiable, lawful employment," 
and also established a payment schedule of a $100 a month, 
beginning in September 1991, for repayment of defendant's 
restitution, fine and surcharge. Id. 
AP&P filed a third progress/violation report (R. 137, 
attached as Addendum C), and affidavit in support of an order to 
show cause (R. 135, attached as Addendum D), on September 11, 
1992. AP&P alleged defendant had failed to: 1) maintain full-
time employment; 2) make regular payments toward his restitution 
and fine; and to 3) complete mental health treatment (R. 135-36), 
see Addendum C-D. 
A bench warrant was issued (R. 139), and a probation 
revocation hearing was held on November 12, 1992 (R. 145), 
wherein defendant denied the allegations. Id. The matter was 
then continued to allow defendant to obtain new counsel (R. 145). 
A hearing on the merits was held on January 29, 1993 
(R. 152). Probation Officer Dale Hansen began supervising 
defendant in August of 1992 (Tr. Jan. 29, 1993 at 8). Hansen 
detailed defendant's failure to comply with the terms of his 
probation, including defendant's failure to provide verifiable 
proof of employment (Tr. 5, 8), and his failure to make adequate 
payments toward his restitution and fine (Tr. 6-7). Hansen 
further noted that defendant owed a $5,300 restitution, and a 
$1,875 fine/surcharge, but had only paid $1,290 toward his total 
debt (R. 136, Tr. 7). Moreover, defendant had only made two 
payments since August 1992, one for ten dollars and another for 
4 
$150 (Tr. 9). Finally, Hansen testified defendant had failed to 
provide proof that he completed a mental health evaluation (Tr. 
7-8) • 
Defendant claimed to have applied for several 
commercial driving jobs, but alleged difficulty in finding work 
as a result of his criminal record (Tr. 24-25). Defendant 
introduced pay check stubs from two temporary agencies and one 
other company indicating his occasional employment from October 
1992 through January 1993 (Tr. 11-15, Exh.#s #3, #5). Defendant 
also claimed to have been self-employed in an art sales business 
for approximately one year, from August 1991 to August 1992 (Tr. 
15). 
As for his total yearly incomes since his release from 
jail, defendant claimed to have made less than $5,000 in both 
1989 and in 1990 (Tr. 23). Defendant admitted to having grossed 
$10,000 in 1991, but claimed an approximate $3,000 loss when he 
went out of business (Tr. 23, Exh. #2). Following the loss of 
his business, defendant obtained his commercial driver's license 
at an alleged a cost of $1,000 (Tr. 14, 24-25). 
Finally, defendant proffered medical records indicating 
that he completed a mental health evaluation in 1988 (Tr. 26-27). 
Upon consideration of the foregoing evidence, the trial 
court made the following findings: 
I find two or three things. . . . One, full-
time employment doesn't mean going out and 
starting your own business where you're the 
boss. The reason you get full-time 
employment for people who have completed 
felonies is because they can't run their own 
5 
lives. And he had no authority from anybody 
to do that. 
Secondly, even if he had, he did not continue 
with full-time employment and hasn't had 
full-time employment at all during this 
whole—the whole situation. He's worked off 
and on and done what he's wanted to do. 
There's no doubt about the fact he has not 
paid toward his fine an any kind of a regular 
basis and he hasn't attempted to. And the 
same thing is true of restitution. 
I will dismiss Count [four], the mental 
health requirement. I think he completed 
that. 
He hasn't provided the check stubs to verify 
employment.2 
(Tr. 33-34, a complete copy of the court's oral findings is 
attached as Addendum E). Based on these findings, the court 
revoked defendant's probation and imposed a one year term in the 
Salt Lake County Jail, with no credit for time served (R. 166, 
attached as Addendum F) ; (Tr. 32), see Addendum E.3 Defendant 
appeals this ruling. 
2
 Because defendant introduced pay check stubs indicating 
his occasional temporary employment in the fall of 1992 (Exh.'s 
#3, #5,), it is reasonable to assume the court was referencing 
defendant's failure to provide proof of steady, full-time 
employment throughout the entirety of his probationary term. 
3
 Although the court sentenced defendant to a one year 
jail term (R. 166) , see Addendum F, defendant requested to serve 
the term at the Utah State Prison (Tr. 36-37), see Addendum E, 
and the court agreed to that request (Tr. 38), see Addendum E. 
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STATEMENT OF THE FACTS 
The relevant facts are adequately set forth in the 
Statement of the Case, 
SUMMARY OF THE ARGUMENT 
Defendant does not dispute that he failed to maintain 
steady employment and to make monthly payments toward the 
satisfaction of his restitution and fine. The only issue is 
whether defendant's conduct constituted a wilful violation of his 
probation. The trial court discredited defendant's assertions 
that he made a reasonable effort to maintain steady employment 
and to make restitution. The preponderance of the evidence 
supports the trial court's determination that defendant wilfully 
violated the terms of probation. Since the court's findings are 
not clearly erroneous, the court did not abuse its discretion in 
revoking probation. 
The case should nonetheless be remanded to allow the 
trial court to correct an illegal sentence. A trial court 
retains jurisdiction to correct an illegal sentence at any time. 
The specified sentence for a second degree felony conviction is a 
one to fifteen year term. The trial court properly imposed a one 
to fifteen year term at the original sentencing hearing, prior to 
placing defendant on probation. However, following the 
revocation of probation the court imposed a one year jail term. 
Because the trial court's imposition of a one year term is 
illegal, the case should be remanded for correction. 
7 
ARGUMENT 
POINT I 
THE TRIAL COURT'S REVOCATION OF PROBATION WAS 
PROPER 
Defendant asserts the trial court erred in revoking hi 
probation because he did not wilfully violate the conditions of 
his probation. Br. of App. at 9. Rather, defendant claims "he 
did the best he could." Id. The record does not support 
defendant's claim. 
A. Standard of Review 
"The decision to grant, modify, or revoke probation is 
in the discretion of the trial court." State v. Jameson. 800 
P.2d 798, 805 (Utah 1990). A trial court's finding of a 
probation violation is factual and must be given deference on 
appeal unless it is clearly erroneous, or against the clear 
weight of the evidence. State v. Martinez. 811 P.2d 205, 208 
(Utah App. 1991). To challenge a revocation, a defendant "'must 
show that the evidence of a probation violation, viewed in a 
light most favorable to the trial court's findings, is so 
deficient that the trial court abused its discretion in revoking 
defendant's probation." Jameson. 800 P.2d at 805; State v. 
Archuleta. 812 P.2d 80, 82 (Utah App. 1991). Accord State v. 
Drobel. 815 P.2d 724, 734-35 (Utah App.) ("An appellant raising 
issues of fact on appeal, must under Utah R. Civ. P. 52(a), 
marshal all the evidence supporting the trial court's findings, 
and then show that evidence to be insufficient."), cert, denied, 
836 P.2d 1383 (Utah 1991). 
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The marshalling requirement is not satisfied by merely 
re-arguing defense evidence and claims. State v. Scheel, 823 
P.2d 470, 473 (Utah App. 1991). Rather, defendant must recite 
all evidence in favor of the court's ruling and then establish 
why this evidence is insufficient to support the court's finding 
of a violation. Probe1. 815 P.2d at 734-35; Martinez, 811 P.2d 
at 208; Archuleta, 812 P.2d 80, 82. Because defendant discusses 
only the evidence favorable to his arguments and not to the 
court's judgment, he has failed to meet his marshalling burden. 
Under this circumstance, the Court should refuse to consider 
defendant's challenge to the sufficiency of the evidence to 
support the trial court's revocation. Scheel, 823 P.2d at 473. 
Nonetheless, the State will discuss the evidence, for 
in this way, defendant's failures to marshal and to analyze the 
evidence under the proper standard of review will be clearly 
seen. 
B. Defendant Wilfully Violated the 
Conditions of His Probation 
As conditions of his probation defendant was required 
to "maintain verifiable, lawful employment," and to make monthly 
payments of a $100 toward his $5,300 restitution, $1,500 fine and 
$375 surcharge (Exh. #1), see Addendum B. Defendant does not 
dispute his failure to maintain steady employment or to make 
monthly payments. Br. of App. at 9-10. Rather, defendant 
contends his failure to comply with the terms of his probation 
was not wilful. Id. 
9 
In support of his argument, defendant suggests the 
State was required to demonstrate that he could have obtained 
steady employment. Br. of App. at 10 (citing State v. Barlow. 
851 P.2d 1191, 1194-95 (Orme, J.# dissenting)). Defendant's 
reliance on the Barlow dissent misapprehends the question at 
issue: whether the preponderance of the evidence supports the 
trial court's finding of a wilful violation. State v. Hodges. 
798 P.2d 270, 278 (Utah App. 1990). 
The State's burden in a probation revocation proceeding 
is qualitatively different from its burden in a criminal 
prosecution. See e.g. Barlow. 851 P.2d at 1193 (specifying a 
knowing mental state for the "without just cause" element of 
criminal non-support). In Archuleta, this Court defined the term 
"wilful" as it is used in the probation context. 812 P.2d at 84. 
The Court made clear that the term "wilful" does not equate with 
the word intentional, as it is used in other criminal contexts; 
instead, a finding of wilfulness to support a revocation amounts 
to a finding that the defendant failed to make "bona fide efforts 
to meet the conditions of probation." Id.. It does not 
necessarily follow that the State must demonstrate the 
availability of employment in order to prevail under the 
preponderance standard. Id. at 85 (affirming probation 
revocation where trial court "specifically found that appellant 
had not made bona fide efforts to find full-time employment after 
he voluntarily quit his job and that there were jobs available 
during this period in Salt Lake City.") (emphasis added)). 
10 
Defendant makes the unsubstantiated claim that he was 
serious about being employed, and that his attempt at self-
employment was authorized by his probation officer.4 Br. of 
App. at 9, 11. According to defendant, he was self-employed for 
approximately one year before he went out of business in 1992 
(Tr. 15, 23). Thereafter, defendant occasionally worked through 
temporary agencies (Tr. 11-15, Exh.'s #3, #5). This did not 
comply with the terms of his probation. At the probation 
revocation hearing the court found that 
full-time employment doesn't mean going out 
and starting your own business where you're 
the boss. The reason you get full-time 
employment for people who have completed 
felonies is because they can't run their own 
lives. And he had no authority from anybody 
to do that. 
. . . [E]ven if he had, he did not continue 
with full-time employment and hasn't had 
full-time employment at all during this 
whole--the whole situation. He's worked off 
and on and done what he's wanted to do. 
(Tr. 33-34), see Addendum E.5 
4
 Sherrie Morgan, defendant's probation officer at the 
time, was not called to testify at the revocation hearing. 
* Additionally, the court noted its frustration with 
defendant's behavior: 
I don't know who Mr. Peterson thinks he's 
fooling. I don't' know whether he thinks 
that we all fell off a turnip truck yesterday 
or not, but he's not as smart as he thinks he 
is. 
He's played this game from before the case 
was tried. He has horsed this Court around, 
he has stalled and delayed and said, oh, I'm 
such a good boy, on the one hand, and done 
everything possible on the other, to go about 
11 
It is apparent from this finding that the trial court 
was convinced that defendant had not made reasonable efforts to 
find and maintain steady employment- In Bearden v. Georgia. 461 
U.S. 660, 668 (1983), the United States Supreme Court stated: 
[A] probationer's failure to make sufficient 
bona fide efforts to seek employment or 
borrow money in order to pay the fine or 
restitution may reflect an insufficient 
concern for paying the debt he owes to 
society for his crime. In such a situation, 
the State is likewise justified in revoking 
probation and using imprisonment as an 
appropriate penalty for the offense. 
Because defendant failed to maintain steady, verifiable 
employment, the court was justified in finding that he was in 
violation of his probation agreement. 
Defendant also claims the court erred in its decision 
to revoke his probation for financial non-compliance. Br. of 
App. at 9. Again in Bearden. the United States Supreme Court 
held that probation is not properly revoked for failure to pay a 
fine and make restitution, absent evidence and findings that the 
defendant was responsible for the failure. 461 U.S. at 668-69. 
However, the Court stated that the failure of a defendant "to 
make sufficient bona fide efforts legally to acquire the 
resources to pay," provides a proper basis for revocation. Id. 
living his life as though he never committed 
this crime and as though the world were just 
his little cup of tulips. 
I am frankly, tired of it. I'm tired of him, 
I'm tired of his attitude. His attitude is 
definitely bad news. 
(Tr. 32), see Addendum E. 
12 
at 668. The Court further recognized that "[a] defendant's 
poverty in no way immunizes him from punishment." Id. at 669. 
The circumstances in this case differ significantly 
from those in Bearden. The Bearden court, unlike the trial court 
in this case, revoked Bearden's probation without determining 
that Bearden's efforts to pay off his fine were not bona fide. 
Id. at 673. Bearden borrowed money from his parents to pay the 
first $200.00 of his fine. Id. at 663. When Bearden, who had 
only a ninth-grade education and could not read, was laid off 
from his job, he notified his probation officer that his payment 
would be late because, after repeated documented efforts, he was 
unable to find another job. Id. 
By contrast, there is no evidence that defendant 
contacted his probation supervisor to inform him that he would 
not be able to meet his financial obligation, or that he 
attempted to borrow money to make his monthly payments. 
Notwithstanding defendant's claim that he grossed approximately 
$20,000 from 1989 to 1991, he has paid only $1,290 of the total 
$7,175 restitution and fine/surcharge (R. 136, Tr. 7). Moreover, 
defendant has made only two payments since August of 1992, one 
for ten dollars and another for $150 (Tr. 9). 
Accordingly, the trial court found "[there was] no 
doubt about the fact [defendant] has not paid toward his fine on 
any kind of a regular basis and he hasn't attempted to. And the 
same thing is true of restitution." (Tr. 33-34), see Addendum E. 
It is apparent from this finding that the trial court was 
13 
convinced defendant had not made a bona fide effort to meet his 
payment schedule. The court's finding thus constituted a proper 
basis for revocation of probation under Bearden. See Archuleta, 
812 P.2d at 85. Accord State v. McDonald. 818 P.2d 354 (Idaho 
App. 1991); Del Valle v. State. 564 So.2d 607, 608 (Fla.Dist. 
1990); Smith v. United States. 474 A.2d 1271, 1273-74 (D.C. 1983) 
(per curiam). 
Defendant has failed to establish any abuse of 
discretion by the trial court and, therefore, the order revoking 
defendant's probation must be affirmed. 
POINT II 
THIS CASE SHOULD BE REMANDED TO THE TRIAL 
COURT FOR CORRECTION OF AN ILLEGAL SENTENCE 
UNDER RULE 22(e), UTAH RULES OF CRIMINAL 
PROCEDURE 
Following the revocation of probation the trial court 
sentenced defendant to a one year term in the Salt Lake County 
Jail, with no credit for time served (R. 166), see Addendum F; 
(Tr. 32-33), see Addendum E.6 This sentence is illegal. 
Defendant was convicted for theft, a second degree felony (R. 
85). The proper sentence for a second degree felony conviction 
is not a one year term, but a one to fifteen year term, as 
specified in Utah Code Ann. § 76-3-203(2) (1990). Indeed, the 
trial court originally sentenced defendant to the proper one to 
fifteen year term (R. 106), see Addendum A. This case should be 
remanded to allow the trial court to correct the illegal one year 
6
 Defendant subsequently elected to serve the one year 
sentence in the Utah State Prison, see n. 3, supra. 
14 
sentence- Utah R, Crim. P. 22(e) ("The court may correct an 
illegal sentence, or an sentence imposed in an illegal manner, at 
any time."). See also State v. Babbel. 813 P.2d 86, 88 (Utah 
1991) (trial court has continuing jurisdiction to correct an 
illegal sentence, "whether before or after an appeal, and even if 
there is no appeal"), cert, denied, 112 S.Ct. 883 (1992); State 
v. Montova. 825 P.2d 676 (Utah App. 1991) (an illegal sentence is 
void thus the trial court does not lose jurisdiction over the 
sentence until that sentence has been corrected). 
CONCLUSION 
The Court should affirm the trial court's revocation of 
probation and remand the case to the trial court for correction 
of the illegal sentence. 
RESPECTFULLY SUBMITTED this *T day of October, 1993. 
JAN GRAHAM 
Attorney General 
)EC1 
Assistant Attorney General 
CERTIFICATE OF MAILING 
I hereby certify that four true and accurate copies of 
the foregoing Brief of Appellee were mailed, postage prepaid, to 
ROBERT K. HEINEMAN, SALT LAKE LEGAL DEFENDER ASSOCIATION, 
attorney for appellant, 424 East 500 South, Suite 300, Salt Lake 
City, Utah 84111/ this ^T day of October, 1993. 
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ADDENDA 
ADDENDUM A 
IN THE THIRD JUDICIAL DISTRICT COURT , 'T f i 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
vs. 
JUDGMENT, SENTENCE 
(COMMITMENT) 
Case No. fillet fe.^q I 
OflUvn PgAvrv<>rrty 
Count No. —L , -—j -. 
Honorable KLG.V\n\A fl 1 TYi 
(<\Q OiJ Q 
Clerk Hn&jLA j ^ m f g f i 
Reporter frk> P- Q 1 Q Q * « V I ^ 
A l ^OAA^AAAAA^ 
w 
Defendant. 
Bailiff 
Date. IOaite/*YikeA* Mr, \*\G>& 
D The motion of. . to enter a judgment of conviction for the next lower category of offense and 
impose sentence accordingly is O granted O denied. There being no Ipgal or other reason why sentence 
should not be imposed, and defendant having been convicted by &a jury; D the court; O plea of guilty; 
D plea of np contest; of the offense of TUpi^T , a felony 
of the<22^£ degree, O a class misdemeanor, being now present in court and ready for sentence and 
represented by A % \JA^AOJL and the State being represented by s now adjudged guilty 
of the above offense, is nowVentenced to a term in the Utah State Prison: 
years and which may be for life; D to a maximum mandatory term of. 
D oot to exceed five years; 
B o^f not less than one year nor more than fifteen years; 
D of not less than five years and which may be for life; 
D not to exceed years; 
D and ordered to pay a fine in the amount of $-
O and ordered to pay restitution in the amount of $. to, 
D such sentence is to run concurrently with 
O such sentence is to run consecutively with 
D upon motion of O State, O Defense, O Court, Count(s) are hereby dismissed. 
J 
m Defendant is granted a stay of the above (D prison) sentence and placed on probation in the 
custody of this Court and under the supervision of the Chief Agent, Utah State Department of Adult 
Parole for the period of ffrftV? nffirt j r t i ft , pursuant to the attached conditions of probation. 
6T Defendant is remanded intoJKe custody of the Sheriff of Salt Lake County D for delivery to the Utah State 
Prison, Draper, Utah, or &for delivery to the Salt Lake County Jail, where defendant shall be confined 
and imprisoned in accordance with this Judgment and Commitment 
s/Commitment shall issue T ^ ™ 1 ^ ^ — » _. ^ • r 
DATED this day of 
APPROVED AS TO FORM: 
' I C j ^ t f & t COURT JUDGE 
H. DIXOJ/HINDLEY 
* QLERK 
s y — I S — . , ,,.__ 
Wut/Clerk Page—L of _ J 2 - . 
Defense Counsel 
Deputy County Attorney 
'yyG/%g^ d~&_ (WMt-Coum (Orawt-Judg*) (V«llow-J*M>riaon/APtP) (PMI-O^MIM) (OeMmrod-SUM) fi f ) 0 1 f\ * 
Judgment/State v. Q f l x n d PeA*Ji<*ar*u /CR /Honorable ^aLXaf' 
CONDITIONS OF PROBATION 
DJJsual and ordinary condition^ required by tbq Dept^ pf Adult Probation & Parcde." 
GTServe I I A ^ / I ! > J ^ L O I V V / ^ € A \ V fe^ ^ W i ^ ^ x v i ^ ^ 
jfc\ the Salt LatCe County Jail r.fm^^w^n^^r\A\\%r\\Vvv _ 
-/Pay a fine in the amount of $]$-§-??) at<anratrfoKbe determined by the Department of Adult Probation and 
Parole; or D at the rate of 
fs Pay restitution in the amount of $ ^ 3 ^ or D in an amount to be determined by the Department of Adult 
Probation and Parole; D at a rate of ; or D at a rate to be determined by 
the Department of Adult Probation and Parole. 
D Enter, participate in, and complete any program, counseling, or treatment as 
directed by the Department of Adult Probation and Parole. 
D Enter, participate in, and complete the program at 
D Participate in and complete any O educational; and/or D vocational training Q as directed by the 
Department of Adult Probation and Parole; or D with 
D Participate in and complete any training D as directed by the Department of Adult 
Probation and Parole; or D with 
D Submit person, residence, and vehicle to search and seizure for the detection of drugs. 
O Submit to drug testing. 
D Not associate with anyone who illegally uses, sells, or otherwise distrubutes narcotics or drugs. 
D Not frequent any place where drugs are used, sold, or otherwise distributed illegally. 
O Not use or possess non-prescribed controlled substances. 
D Refrain from the use of alcoholic beverages. 
O Submit to testing for alcohol use. 
D Take antabuse O as directed by the Department of Adult Probation and Parole. 
D Obtain and maintain full-time employment. 
D Maintain full-time employment. 
D Obtain and maintain full-time employment or full-time schooling. 
O Maintain full-time employment or obtain and maintain full-time schooling. 
D Defendant is to have no contact nor associate with _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
O Defendant's probation may be transferred to under the Interstate Compact as approved 
by the Department of Adult Probation and Parole. 
D Complete hours of community service restitution as directed by the Department of Adult Probation 
and Parole. 
O Complete hours of community service restitution in lieu of days in jail. 
O Defendant is to commit no crimes. 
D Defendant is ordered to appear before this Court on for a review of this sentence 
D 
D 
D 
DATED this f l day of & 
Page _£SL_ of 
T COURTqatEffi' 
H. DIXON HINDLEY 7 
/ CLERK 
0 0 0 1 0 7 *eputyfc,erk 
ADDENDUM B 
State of Utah 
DEPARTMENT OF CORRECTIONS 
PROBATION AGREEMENT 
^/?gfe*Q. * rmiMTV/ rAcc# ' COUNTY/CASE # agree to be directed and supervised by Agents of the Department of 
Corrections and to be accountable for my actions and conduct to the Department of Corrections and the Court 
I further agree to abide by all conditions of probation as ordered by the Court and set forth in this Agreement 
consistent with the laws of the State of Utah. I fully understand that violation of this Agreement and/or any conditions 
thereof or any new conviction for a crime may result in action by the Court causing my probation to be revoked or my 
probation period to commence again. 
CONDITIONS OF PROBATION 
1. I shall report directly to my supervising agent in person by the 5th of each month or as otherwise directed. 
2. I shall permit visits to my place of residence, my place of employment or elsewhere as required by the Department 
of Corrections for the purpose of ensuring compliance with the conditions of probation. 
3. I shall establish a residence of record and shall reside at such residence in fact and on record and shall not 
change my place of residence without the knowledge of my probation agent 
4. I shall not leave the State of Utah without prior written authorization from the Department of Corrections. I agree 
and acknowledge that should I leave the State of Utah without prior written authorization from the Department of 
Corrections, that I hereby waive extradition proceedings from any jurisdiction in which I may be found. 
5. I shall obey all state and federal laws and municipal ordinances at all times. I shall report any arrests or citations to 
the Department of Corrections within 72 hours of occurrence. 
6. I shall not own, possess, or have under my control or in my custody any explosives, firearms, or any dangerous 
weapons in violation of 18 U.S.C. § 921, et seq.; 18 U.S.C. App. § 1201, et seq. or Utah Code Ann. § 76 -10-501, as amended. 
7. I shall abstain from the illegal use, possession, control, delivery, production, manufacture or distribution of 
marijuana, narcotics, controlled substances or other drugs as defined in the Controlled Substance Act Utah Code Ann. § 
58-37-2, as amended. I agree to submit to urinalysis or other tests for marijuana, narcotics, controlled substances or other 
drugs upon reasonable suspicion as ascertained by and at the request of a probation agent of the Department of 
Corrections to ensure compliance with this condition of probation. 
8. I agree to allow an agent of the Department of Corrections to search my person, residence, vehicle or any other 
property under my control, without a warrant, any time day or night upon reasonable suspicion as ascertained by an agent 
of the Department of Corrections to ensure compliance with the conditions of probation. 
9. I shall not associate with any known criminal in any manner which can reasonably be expected to result in, or 
which has resulted in criminal or illegal activity. 
10. I shall seek, obtain and maintain verifiable, lawful employment and/or education. 
< ^ ^ 11.1 shall comply with the following soecial conditiyns as ordered by the Court 
I have read, understand and agree to the above conditions and I hereby acknowledge receipt of a copy of this 
Agreement 
Dated this . day o f . 
Jk 
ED BY: 
PROBATIONER 
UClrffctng 
" TITLl 
Address: 
nisi ^.yteog. 
Sa.jf jiMr, ^A\0V 
ADDENDUM C 
pfV\VtfE STATE OF UTAH 
ADULT PROBATION AND PAROLE 
PROGRESS/VIOLATION REPORT 
SEP 11 1992 
B;. 
TO: Third Judicial District Court 
Salt Lake County, Utah 
ATTN: Judge Richard H. Moffat 
FROM: Field Operations/Region III 
DATE: September 10, 1992 
PROBATION DATE: November 4, 1992 
EMPLOYMENT: TCS Enterprises 
DEFENSE ATTORNEY: Andy Valdez 
rC^L 
REGARDING: Peterson, David S. 
CASE NO.: CR87-1639 
OFFENSE: Theft, 
a Second Degree Felony 
OBSCIS: 00044857 
ADDRESS: 7157 South 2930 East 
Salt Lake City, Utah 
COMMENTS: 
Since bei 
resistive 
Probation 
case that 
approxima 
defendant 
respond t 
defendant 
employed 
agency ha 
defendant 
extremely 
an Older 
1992. 
ng placed on probation, this defendant has been extremely 
to supervision and has failed to make regular payments to Adult 
and Parole for the defendant's fine and restitution. This is a 
dates back to November of 1988. The defendant has had 
tely 4 years to complete the conditions of probation. This 
has been resistive to conditions of probation and has failed to 
o the requests of probation officers. At the present time this 
has been unable to verify full-time employment and claims to be 
and as the owner of PCS Enterprises. At this point in time, this 
s no idea of what PSC Enterprises is, and due to the fact this 
has failed to make regular payments, and this case is an 
old case for probation, we are hereby requesting the Court set 
to Show Cause Hearing with this defendant for September 25, 
IMMEDIATE ACTION TAKEN BY AGENT: NOTIFY SUPERVISOR AND THE COURT. 
RECOMMENDATION: RESPECTFULLY REQUEST THAT AN ORDER TO SHOW CAUSE 
HEARING BE SCHEDULED BY SEPTEMBER 25, 1992. 
£A 
C. B. STIRLING, SUPERVISOR DALE HANSEN, PROBATION.OFFICER ' 
i*r' • / «, - 'f ' 
APPROVED ANDyORDERED:/ / J 
/ 
7874S/gk 
DENIED 
DATE: 
COMMENTS: 
: qjtlfc? . I ' / +» V* +V **&' *** ' 
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ADDENDUM D 
* & , 
fr* PROl fcCT£o 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL Dfs£#TCr':^"T~\ 
infra JuoiCfr,! C/; net 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH ^ 
SEP 11 1992 
THE STATE OF UTAH, : By K k j h g f ^ M ^ 
AFFIDAVIT IN SUPPORT OF 
ORDER TO SHOW CAUSE 
Court Case No: CR87-1639 
Judge: Richard H. Moffat 
Def* Atty.: Andy Valdez 
Plaintiff 
VS 
DAVID S. PETERSON 
Defendant 
STATE OF UTAH ) 
: ss 
COUNTY OF SALT LAKE 
DALE HANSEN, being duly sworn upon an oath deposes and 
says that: He is a Probation Officer for the Utah State Department of 
Corrections; that on the 8th day of August, 1988, the above-named defendant 
was adjudged guilty of the crime of Theft, a Second Degree Felony in the 
above-entitled Court, and on the 4th day of November, 1988, was sentenced to 
serve a term of 1-15 years in the Utah State Prison; that the execution of 
the imposed sentence was stayed and the defendant was placed on probation 
under the supervision of the Department of Corrections; that the 
above-entitled defendant did violate the terms and conditions of the 
defendant's probation as follows, to-wit: n t s probation as roiiows, to-wit: A 
1. By failing to maintain full-time employment and provide check stubs 
to verify employment, which is in violation of Condition Number 11 
of the defendant's Probation Agreement. 
000135 
RE: DAVID S. PETERSON 
-2-
2. By failing to make regular payments toward his fine and surcharge of 
$1,875,00, which is in violation of Condition Number 11.A of the 
defendant's Probation Agreement. 
3* By failing to pay $5,300.00 in restitution and make regular payments, 
which is in violation of Condition Number 11.A.of the defendant's 
Probation Agreement. 
4. By failing to complete mental health treatment, which is in violation 
of Condition Number 11.B of the defendant's Probation Agreement. 
WHEREFORE, your affiant prays that an Order of the Court issue 
directing and requiring the above-named defendant to be and appear before 
said Court to show cause, if any, he has, why the aforesaid period of 
probation should not be revoked, and why said defendant should not be 
forthwith committed to the Utah State Prison. 
Subscribed and sworn to before me thi 
DALE HANSEt^PROBA 
hTXTf 
^.^rri£iH^§ 
&inn< 
1 9 ^ 
?TARY 
Salt Lake Cit'y, Utah ^ 
Commission expires: <-^-/^— syr 
NOTARY PUBLIC j 
GLYW-! Kltf BALL t 
27f East 200 Soutf. i 
US.; foii&h'ISI Sa'iLskeC.Sy.Utah J..-111 
! V V > • < / ? / MyComtr..$sion€xpir?s I 
' — _ 2 ^ ~ V ' ' SI ATE 0 7 U«7.ij 
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ADDENDUM E 
11 
12 
13 
2 and have that restitution converted into a civil judgment. 
2 I MR. WARNER: I guess one of the concerns 
3 of the State, your Honor, is that at this rate, the 
4 restitution will be paid off in 12 years from now, so... 
5 THE COURT: Yeah. Well, first of all, 
6 the Court finds the defendant in violation of his probation 
7 and revokes probation. 
8 Secondly, I donft know who Mr. Peterson thinks he's 
9 fooling. I don't know whether he thinks that we all fell off 
10 a turnip truck yesterday or notf but he's not as smart as he 
thinks he is. 
He's played this game from before the case was 
tried. He has horsed this Court around, he has stalled and 
14 delayed and said, oh, I'm such a good boy, on the one hand, 
15 and done everything possible on the other, to go about living 
16 his life as though he never committed this crime and as though 
17 the world were just his little cup of tulips. 
18 I am, frankly, tired of it. I'm tired of him, I'm 
19 tired of his attitude. His attitude is definitely bad news. 
20 J My reaction is to send him out to the Point of the 
21 Mountain, but barring that, I will follow the recommendations 
22 of Mr. Hansen. I will sentence him to one year in the Salt 
23 Lake County Jail, commencing today, forthwith, no time for 
ctedit served-.-no credit for time served. End of that, his 
restitution will be converted to a civil judgment and the 
32 _ _ 
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24 
25 
j matter will be at an end. 
2 I MS. JOHNSON: Your Honor, may I just 
3 j briefly respond to the Court's ruling? I just want to make 
4 j sure that we have an appropriate record. 
5 THE COURT: Sure. 
6 MS. JOHNSON: You've indicated that you 
7 found David in violation. 
8 THE COURT: You want the specifics? 
9 I MS. JOHNSON: Can you—can you be 
specific— 
n j THE COURT: Sure. 
MS. JOHNSON: —as to those allegations— 
THE COURT: Sure. I find— 
MS. JOHNSON: —for the record? 
THE COURT: I find two or three things. 
16 I MS. JOHNSON: Okay. 
yj THE COURT: One, full-time employment 
doesn't mean going out and starting your own business where 
you're the boss. The reason you get full-time employment 
for people who have completed felonies is because they can't 
run their own lives. And he had no authority from anybody to 
do that. 
Secondly, even if he had, he did not continue with 
full-time employment and hasn't had full-time employment at 
all during this whole—the whole situation. He's worked off 
33 
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1 
10 
and on and done what hefs wanted to do* 
2 1 There1 s no aoubt about the fact he has not paid 
3 toward his fine on any kind of a regular basis and fce hasn't 
4 attempted to* And the same thing is true of restitution. 
5 I will dismiss Count 4, the mental health reguire-
6 ment. I think he completed that* 
7 He hasn*t provided the check stubs to verify 
8 employment. 
9 I MR. PETERSON: Judge, can I talk? 
THE COURTt Yeah. I don't want to argue 
n J with you, sir. 
12 
13 
14 
16 
17 
18 
19 
20 
21 
23 
24 
25 
MR. PETERSONt 1 know and 1 don1t want to 
argue with you, your Honor. 
I have worked very hard to satisfy the Court, even 
15 though you don't see it that way. I figure, ESS, 1 worked 
very hard at that. I — I — I was putting in over 60 hours a 
week in my art sales to make things happen, I was—Sherry 
Morgan was fully aware that I was putting in the effort there 
and I was also putting it down on my report. She did not 
bring anything to my attention, saying this is not acceptable, 
that—that—you know— 
22 J THE COURT; Even assuming— 
MR. PETERSON: I—I've done— 
THE COURT: Even—even assuming that it 
were, when it failed, it failed; but you have not worked 
34 
ALAN P. SMITH, CSR 
385 BRAHMA DRIVE (801)2664)320 
SALT LAKE CITY. UTAH 84107 
1 I regularly— 
2 MR. PETERSON: I — 
3 THE COURT: — y o u have not furnished 
4 check stubs for your employment. The violations that I have 
5 heretofore spoke about and the ones that Mr. Hansen has 
6 spoken about are there# they1re there just as the plain as 
7 the nose on your face, 
8 I Now# probation is a privilege , it is not a right. 
9 MR. PETERSON: I know that, a n d — 
10 THE COURT: I think I'm entitled to revoke 
11 in this case, and I think the fact that you 1re going to spend 
12 one year in the Salt Lake County Jail as opposed to one to 
13 five at the Point i s — o r zero to five at the Point i s — i s — i s 
14 a fair compromise under the circumstances. 
15 MR. PETERSON: Even though I spent a year 
16 in here on the same charge? Two years? 
17 THE COURT: Yeah. Yeah# I think so. 
18 I think so. 
19 MS. JOHNSON: Your H o n o r — 
20 THE COURT: That's—huh? 
2i MS. JOHNSON: — I would only make a request 
22 J of the Court* 
23 J THE COURT: You may. 
24 
25 
MS, JOHNSON: And that would be that the 
Court consider a possible review when perhaps half of his 
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sentence or almost half of his sentence has been served. That 
the Court at least remain approachable for that purpose. 
THE COURT: I don't think you've ever 
found this Court not approachable. I'll—I'll do that. 
MR. PETERSON: Can I request that that year 
be served at the State Prison? 
THE COURT: Yeah. I have no objection to 
that. 
MR. WARNER: I suppose if that's done, 
I'm not sure that— 
MS. JOHNSON: That it would be subject to 
review by the Court. 
MR. WARNER: —that it be subject to 
review. 
THE COURT: Can't be. 
MR. WARNER: So, we don't—we certainly 
don't have any objection, and I don't know that we even have 
any basis for objection, but I just wanted to point that out. 
MS. JOHNSON: Your Honor, let me advise 
David about that. 
THE COURT: All right. 
MS. JOHNSON: David, if you elect to do 
your sentence at the Utah State Prison, then jurisdiction of 
the case passes to the Board of Parsons, all right? 
MR. PETERSON: Uh huh. 
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does not 
MS. JOHNSON: 
review your sentence, it 
Okay? So you would serve out the 
you must 
If Judge Moffat retains 
And the Board of Parsons 
•s done at the State Prison. I 
term of one year. J 
jurisdiction of the case, 
serve your time in the Salt Lake County Jail. I 
MR. 
MS. 
PETERSON: 
JOHNSON: 
that he will review your matter* 
MR. 
MS. 
PETERSON: 
JOHNSON: 
he is approachable to talk about 
MR. 
MS. 
I would approach him in 
PETERSON: 
JOHNSON: 
Uh huh. 
Now, he has not promised you I 
Uh huh. 
He's simply_indicated that 
the matter. I 
Uh huh. I 
I will represent to you that 
roughly six months or thereabouts to 
talk about a review, and let him 
has been significant enough time 
you. You will not have 
elect to 
informed 
do? 
prison. 
consider whether or not that 
so that option's available to 
that option available to you if you 
go to the prison. 
The decision . is yours. 
about those alternatives 
MR. 
MS. 
MR. 
PETERSON: 
JOHNSON: 
PETERSON: 
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MS. JOHNSON: A l l r i g h t . You'd r a t h e r do 
i t a t the p r i s o n ? 
MR. PETERSON: Uh huh. 
MS. JOHNSON: Okay. 
MR. PETERSON: Even six months here is hard 
time. 
MS. JOHNSON: He elects—he elects to do it 
at the prison. 
THE COURT: Okay. You can take him into 
custody and he'll be transported to the prison. 
MR. WARNER: Thank you, your Honor. 
THE COURT: Anything further from the law 
and motion calendar? 
MR. WARNER: No. Does that complete the 
calendar, your Honor? 
THE COURT: It does. We'll be in recess. 
(Whereupon, this hearing was concluded.) 
* * * 
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ADDENDUM F 
Third Judicial District 
MAR 2 3 1993 
CANDICE A. JOHNSON, (#4745) 
Attorney for Defendant 
SALT LAKE LEGAL DEFENDER ASSOC. 
424 East 500 South, Suite #300 
Salt Lake City, Utah 84111 
Telephone: 532-5444 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
THE STATE OF UTAH, : PROBATION REVOCATION ORDER 
AND SENTENCE 
Plaintiff, : 
v. : 
DAVID PETERSON, : Case No. 871916391FS 
HONORABLE RICHARD H. MOFFAT 
Defendant. : 
Based upon testimony heard and evidence received at a 
hearing held on January 29, 1993; 
IT IS HEREBY ORDERED that the defendant's probation in the 
above-entitled case be revoked. 
IT IS FURTHER ORDERED, that the defendant, DAVID PETERSON, 
serve one (1) year in jail with no credit for time served. 
Restitution is ordered to be converted to a civil judgment. 
